This means that to a given unitary patent only one national law would apply throughout the territories of enhanced cooperation. Yet it also means that different national laws would apply to different unitary patents. Therefore, instead of creating uniformity, a multiplicity of national laws would apply. While some reference to national law is inevitable as a matter of implementing the property rules of patents, the UP Regulation misses an opportunity to provide for a minimum of uniformity and transparency for market actors.
Fragmentation of jurisprudence.
The fragmentation on the level of the substantive law is mirrored by a proliferation of courts which would be competent to interpret and apply patent law in Europe under the proposed court system (see Annex 3). Jurisdictional competences would lie with (1) the UPCt in respect of infringements and validity of European and unitary patents for those Member States which have ratified the UPCt Agreement; (2) the ECJ in respect of preliminary references from the UPCt regarding infringements of unitary patents; (3) national courts of EU Member States not ratifying the UPCt Agreement or not participating in enhanced cooperation and those of all non-EU EPO Contracting States regarding infringements and validity of national and European patents; (4) the EPO's Boards of Appeal in administrative appeals for European patents; (5) national courts or administrative bodies in proceedings regarding nationally granted patents.
Under each of these alleys, similar principles of patent law might be elaborated differently, and different layers of substantive rules applied (see Annex 2). The UPCt Agreement does not provide for any method of consolidation. The Agreement simply adds an additional enforcement layer alongside the pre-existing.
II.
The unitary patent package is unbalanced 4. Insufficient exceptions and limitations. The substantive rules laid down in the UP Regulation respond in no way to the modern challenges to patent law. Unlike, for example, Belgian law or the recently reformed Swiss Patent Act, the Regulation does not address issues such as a general research exception or compulsory licenses for biotechnological research tools.
Absence of countervailing rights.
The UP Regulation no longer contains rules on prior user rights and on compulsory licenses for enabling the use of dependent improvement inventions or in the public interest. This perpetuates and entrenches anti-innovative effects in patent protection. Prior user rights are not available at all. Compulsory licenses are assumed to be available under national law only, if at all (see reason 11). However; the application of 25 Member States' divergent standards jeopardizes the unitary effect. In addition, the unavailability of Union-wide compulsory licenses at uniform conditions places third parties seeking access to patented technology at a significant disadvantage compared to the improved possibility of the unitary patent holder to enforce the patent right before one single court.
6. Risk of dysfunctional patent practices. The insufficiency of exceptions and limitations as well as the absence of countervailing rights in the UP Regulation render the unitary patent prone to "opportunistic" behaviour. For instance, patent applicants may tend to seek protection for key aspects of a technology by unitary patents while selectively relying on national patent protection for other components of the technology. This would bring the overall system of protection out of balance and may stifle broader innovation.
7. Discriminatory effects. Art. 10 of the UP Regulation, which provides for the application of one national law to the unitary patent as an object of property (see reason 2; also Annex 2), entails discriminatory effects. According to Art. 10(3) of the Regulation, patents which have been applied for by firms without a residence or place of business in one of the Member States participating in enhanced cooperation, will be subject to a foreign law, namely to German law. By contrast, patent applicants established in one of the participating States will benefit from the application of their domestic law.
8. Inherent ineffectiveness of the Unified Patent Court. The design of the UPCt (see Annex 3) is dysfunctional. This would hamper the UPCt's effectiveness. In broad terms, these flaws can be subdivided into three groups:
(1) imbalances in the scope of jurisdiction (e.g. no jurisdiction for compulsory licenses, territorial jurisdiction limited to EU Member States, differing judicial review for European and unitary patents, etc.); (2) imbalances in the division of jurisdiction among the first instance divisions (e.g. questionable effects of the compromise on bifurcation, reserved competences of the central division, etc.); (3) imbalances in the organization of the UPCt (e.g. predominantly national composition of the bench in large decentralized divisions, language regime, etc.).
All of this would likely impair the development of a homogeneous body of patent law in Europe, fail to establish a fair balance in the rights and remedies available to patent holders and third parties respectively, and open the system to continued forum shopping by plaintiffs.
III.
The unitary patent package lacks legal certainty 9. Uncertain implications of the unitary effect. The shift from a unitary and autonomous EU patent right to the hitherto unknown, hybrid creature of a "European patent with unitary effect" casts doubts on the legal quality of the patent protection thereby afforded.
a. Legal nature of the unitary patent. Under the proposal, the unitary effect seems to be attached to a European patent only as an accessory feature. This obscures the legal character of the unitary patent (international law, EU law or a new sui generis right?). However, the unitary effect concerns the substance of the right of exclusivity. In this regard, only EU law can guarantee an autonomous and supranational character and a complete and coherent system of legal protection for individuals.
b. Multi-layered legal structure. The European patent with unitary effect is split into different layers of international law, EU law and national law. The cross effects between these layers are unclear. Examples include the reach of EU law primacy vis-à-vis the EPC or the role of national law vis-àvis the UP Regulation. The complexity would even be reinforced should the substance of protection become hidden behind a system of legal referrals replacing Arts. 6 to 8 of the UP Regulation, as is currently discussed as a compromise formula.
10. Incorrect legal basis for the unitary patent. Art. 118(1) TFEU provides a legislative basis for the "creation of European intellectual property rights to provide uniform protection of intellectual property rights throughout the Union". Accordingly, the provision envisages the establishment of a regime of protection which derives its substance from EU law. The Unitary Patent Package falls short of this.
a. Mismatch with the legal basis. The UP Regulation claims EU origin for the unitary patent, but disclaims EU law quality for its central features (see reason 9.a). This approach is not covered by the scope and purpose of Art. 118(1) TFEU. At the very least, the terms of the individual right granted under the UP Regulation (patentability, exclusivity, property) must be such as to enable the ECJ to exercise its judicial review. This is even more necessary since the unitary patent forms part of the rules governing the functioning of the Internal Market. 
